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LEXISNEXIS SUMMARY: 
 ... He then recognized the importance of these arguments and of the principles of sovereignty and 
non-interference, which offer "vital protection to small and weak states," but said, "to the critics I 
would pose this question: if humanitarian intervention is, indeed, an unacceptable assault on sover-
eignty, how should we respond to a Rwanda, to a Srebrenica - to gross and systematic violations of 
human rights that affect every precept of our common humanity?" ... Security Council on January 
11, 2008, the President of the Council condemned "in the strongest possible terms the January 7 at-
tack by elements of the Sudanese Armed Forces, as confirmed by the United Nations African Union 
Mission in Darfur (UNAMID) on a UNAMID supply convoy." ... However, notwithstanding the 
endorsement of human rights protections so eloquently expressed in the UN Charter, the Universal 
Declaration of Human Rights, the International Bill of Rights, and numerous treaties, the rhetoric 
does not match the stark reality.  ... The period since 1976 has witnessed great strides in the devel-
opment of international human rights law as an impressive body of norms, institutions, and proce-
dures has transformed the subject.  ... The Council took note of the report at its March 2007 session 
and adopted a resolution expressing deep concern regarding the seriousness of the ongoing viola-
tions of human rights and international humanitarian law in Darfur, including armed attacks on the 
civilian population and humanitarian workers, widespread destruction of villages, and continued 
and widespread violence, in particular gender-based violence against women and girls, as well as 
the lack of accountability of perpetrators of such crimes.  ... He stated the critics' concerns - that the 
concept could "become a cover for gratuitous interference in the internal affairs of sovereign states"; 
that "it might encourage secessionists movements deliberately to provoke governments into com-
mitting gross violations of human rights in order to trigger external interventions"; and that "there is 
little consistency in the practice of intervention ... except that weak states are far more likely to be 
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subjected to it than strong ones." ... That was in his address to the General Assembly in 2003, in 
which he urged the Council members to engage in serious discussions of the best way to respond to 
the threats of genocide or other comparable massive violations of human rights... 
 
TEXT: 
 [*353]  

I. 

I will begin with a tribute to Professor Myres S. McDougal, who was the reason I went to Yale 
Law School. After receiving an LLM. at Northwestern with Professor Brunson McChesney as my 
advisor, my years at Yale (1962-65) were the most enjoyable of my student life. An inspiring 
teacher, a creative scholar, and a lifelong friend, Professor McDougal will always be my role model, 
and I am deeply honored to give this lecture, established at the University of Denver Sturm College 
of Law in my mentor's name. 

Professor McDougal had attracted brilliant and creative minds to Yale - Harold Lasswell, Egon 
Schwelb, and Oscar Schachter, among others. Each one of these teachers left a lasting impact on 
me. Dr. Schwelb taught what I understand was the first ever course on international human rights 
law in any law school, when the only course materials available were UN documents related to draft 
international treaties on which Dr. Schwelb was working at the UN Headquarters. While taking that 
seminar I decided that when I started teaching I was going to introduce human rights as a separate 
course and my colleagues graciously permitted me to do so here at DU in the 1960s. My passion for 
human rights goes back to that period. 

It is inherent in our being human that no matter who we are and where we live, we are entitled 
to the enjoyment of basic human rights and fundamental freedoms. And there is universal ac-
ceptance of the international law norm that human rights of all, irrespective of their sex, race, eth-
nicity, religion, language,  [*354]  social status, or political preferences and affiliations, must be 
protected and secured. However, notwithstanding the endorsement of human rights protections so 
eloquently expressed in the UN Charter, the Universal Declaration of Human Rights, the Interna-
tional Bill of Rights, and numerous treaties, the rhetoric does not match the stark reality. As gross 
and systematic violations of human rights, including genocide, war crimes, and crimes against hu-
manity, are an everyday occurrence in so many parts of the world, our pious utterances and outcries 
of "never again" sound like empty slogans. 

The killing fields of Cambodia, the genocides in Rwanda and Darfur, and severe violations of 
human rights in several other countries including Somalia, Haiti, Bosnia, Kosovo, Ivory Coast, Si-
erra Leone, Liberia, and the Congo, constantly remind us that the world community has yet to insti-
tute effective mechanisms to prevent and deter these shameful blots on humanity. Nor are there ad-
equate means available to stop these tragedies once they unfold. 

How do we explain this anomaly - numerous norms prescribing specific conduct, states con-
senting to such prescriptions, and still the ongoing, persistent, and systematic atrocities and viola-
tions blatantly in disregard of these norms all over the world? The problem no doubt lies with inad-
equate implementation, coupled with the lack of political will, for theoretical or perceptual differ-
ences today on how universal or culturally relative these rights are, or on their content, are rather 
muted. And the underlying cause remains the current state-centered international system, under 
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which each state jealously guards its sovereignty and often invokes the doctrine of non-intervention 
in its internal affairs. 

The twin challenges, therefore, for human rights scholars and practitioners, and for politicians 
and statesmen alike, are: (1) to ensure that the existing norms on human rights protection are further 
strengthened, that the existing institutional framework is made effective, and that there are adequate 
processes in place to provide suitable remedies to the victims and to bring the perpetrators to jus-
tice; and (2) to redouble our efforts to create a keen awareness of the enormity of the challenge and 
to establish a culture in which decision makers are motivated, and indeed compelled, to make suffi-
cient resources available and to take the necessary action - multilateral, regional, bilateral, and even 
unilateral - to prevent atrocities and violations, to take effective action to stop and deter them, and to 
provide redress to the victims when such violations occur. 

The preference is, of course, to prevent and deter violations of human rights and to respond ef-
fectively to stop them by non-forceful means, but, if it becomes necessary and only as a last resort, 
even by the use of force and in accordance with international law norms. Problems with unilateral 
use of force are well known. Abuses in the past remind us that they are likely in the future, as well, 
unless adequate safeguards exist. It is, however, regrettable that the world community failed to take 
effective action to address humanitarian disasters such as Rwanda and Darfur. Several countries 
have even shied away from calling them genocides because under the Genocide Convention states 
are obligated to prevent genocide and to punish the perpetrators. 

 [*355]  These preliminary remarks set the stage for my discussion of a few recent develop-
ments the world community has undertaken to strengthen the existing international machinery for 
the protection of human rights. These are the establishment of the Human Rights Council to replace 
the U.N. Commission on Human Rights and the adoption of a new international law norm by the 
U.N., the Responsibility to Protect. I will, however, not comment on international humanitarian law, 
a very important subject indeed, especially in light of the abuses in Abu Ghraib and Guantanamo. 

II. 
  
 The international human rights movement is of relatively recent origin. However, in a short time it 
has blossomed into a developed body of international human rights law, with the establishment of 
necessary institutions for its implementation and enforcement. As the movement is rooted in the 
world community's response to the excesses inflicted upon humanity by the Nazi and Fascist re-
gimes during the Second World War, the founders of the United Nations ensured that the Charter 
would reflect the close relationship between international peace and security and international hu-
man rights. Thus, the first two goals embodied in the Preamble of the U.N. Charter are: "to save 
succeeding generations from the scourge of war" and "to reaffirm faith in fundamental human 
rights, the dignity and worth of the human person, [and] in the equal rights of men and women and 
of nations large and small...." n1 Article 1 of the Charter lists among the purposes of the U.N. "to 
achieve international co-operation in... promoting and encouraging respect for human rights and for 
fundamental freedoms for all without distinction as to race, sex, language, or religion." n2 

Article 55 mandates that the United Nations promote "universal respect for, and observance of, 
human rights and fundamental freedoms for all without distinction as to race, sex, language, or reli-
gion." n3 This is followed by a pledge by all U.N. Member States "to take joint and separate action 
in co-operation with the Organization for the achievement of" the purpose stated above. n4 
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Although there was no provision in the U.N. Charter on protection of human rights, in 1946, 
soon after it was formed, the United Nations created the U.N. Commission on Human Rights. n5 
Also, the U.N. began work on drafting an instrument enumerating basic human rights, whose cul-
mination was the Universal Declaration of Human Rights. n6 The Declaration, adopted by the Gen-
eral Assembly as a resolution in 1948, specifies civil and political, as well as economic, social, and 
cultural rights. The next step was to codify these rights in a treaty form  [*356]  because as a reso-
lution of the General Assembly the Universal Declaration was not binding on states. The framers 
understood this, as Eleanor Roosevelt, the U.S. Representative on the U.N. Commission and its 
Chair, called the Declaration "a statement of principles... setting up a common standard of achieve-
ment for all peoples and all nations." n7 She further stated that the Declaration was "not a treaty or 
international agreement... imposing legal obligations." n8 The process was protracted because of the 
ensuing Cold War and the resulting ideological conflict between the then-super powers the U.S. and 
the Soviet Union. Eventually, however, in 1966 negotiators agreed on two separate conventions, the 
International Covenant on Civil and Political Rights n9 and the International Covenant on Econom-
ic, Social and Cultural Rights, n10 both of which came into force in 1976. The Universal Declara-
tion, together with the two covenants, is popularly known as the International Bill of Rights. n11 

The period since 1976 has witnessed great strides in the development of international human 
rights law as an impressive body of norms, institutions, and procedures has transformed the subject. 
Regional human rights machinery exists in Europe, the Americas, and Africa, and is in the forma-
tive stage in Southeast Asia, complementing the U.N. machinery created to promote and protect 
human rights and to provide effective remedies. Customary international law has also played a sig-
nificant role in this process. 

It would have been inconceivable sixty years ago to envisage the development and progress of 
international human rights law we see today. To illustrate, numerous international agreements have 
created a wide range of international human rights norms, treaty bodies have been established to 
monitor implementation by member states of their treaty obligations, and an ever-growing body of 
soft law - emerging international human rights guidelines, principles, and norms - has developed. 
All these developments are of great significance for every student of international human rights law. 

In the U.N. system, the Office of the High Commissioner for Human Rights, a part of the United 
Nations Secretariat, acts as the principal focal point of human rights research, education, public in-
formation, and human rights advocacy activities. n12 It offers leadership in educating and empow-
ering individuals and assisting states in upholding human rights and supports the work of the U.N. 
human rights mechanisms, such as the Human Rights Council and the treaty  [*357]  bodies. 
Equally important, it promotes both the universal ratification and the implementation of the major 
human rights treaties and respect for the rule of law and ensures the enforcement of universally 
recognized human rights norms. 

As I have previously written on the role of the Office of the High Commissioner and the need to 
strengthen it, n13 I will not revisit that subject here. Also, while the development of human rights 
norms through treaties, customary international law and "soft law," and the existing machinery for 
implementation and enforcement of international human rights are indeed most important subjects, I 
leave their review for another day. 

III. 
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 The U.N. Human Rights Council was established on March 15, 2006, to replace the U.N. Human 
Rights Commission. n14 During the first two decades of its existence, the Commission was without 
authorization to provide any redress to those who communicated that their human rights had been 
violated. This changed in 1967 when ECOSOC authorized it to examine relevant information per-
taining to gross violations of human rights and to conduct studies of situations which revealed a 
consistent pattern of violations. n15 But as the communications and complaints remained confiden-
tial the Commission could not refer to their substance nor did it have any guidelines to consider or 
analyze those communications. Consequently, three years later, in 1970, ECOSOC did provide 
procedures for considering and analyzing such communications. n16 Under this complaints mecha-
nism, which remained confidential, submissions were authorized by individuals, groups, or non-
governmental organizations (NGOs). The Commission could consider allegations of widespread 
patterns of gross violations of human rights in any country. 

In addition, thematic procedures were also instituted to address broader human rights issues, 
ranging from disappearances, torture, arbitrary detention, and extrajudicial executions, to the right 
to health, education, and the welfare of internally displaced persons and minorities. The coun-
try-specific procedures and thematic procedures are together called "special procedures," and they 
establish mechanisms to address either specific country situations or thematic issues in all parts of 
the world. n17 They are undertaken by either an individual, who is called a special rapporteur, spe-
cial representative of the Secretary-General, or an  [*358]  independent expert, or a working 
group, usually composed of five members (one from each region). n18 

For several years before its replacement by the Human Rights Council, the Commission's work 
had come under increasing scrutiny, especially by human rights NGOs. While there was general 
support and appreciation for the thematic procedures, the Commission faced severe criticism for its 
seeming obsession with singling out one country, Israel, for condemnation, while showing little 
concern with egregious violations elsewhere. According to the U.N. Watch, 30 percent of the 
Commission's resolutions between 1946 and 2006 condemning human rights violations by specific 
states were against Israel and that percentage had risen to almost 50 in the few years preceding the 
establishment of the Human Rights Council. n19 In 2005, the Commission adopted eight resolutions 
under country procedures, four against Israel and the combined total of four against all other states 
in the world, one each against Belarus, Cuba, Myanmar, and North Korea. n20 

The Commission's credibility had been undermined by such selective condemnation. To illus-
trate, then-Secretary-General Kofi Annan noted in his March 2005 report to the General Assembly 
that: 
 

  
the Commission's capacity to perform its tasks has been increasingly undermined by its declining 
credibility and professionalism. In particular, States have sought membership of the Commission 
not to strengthen human rights but to protect themselves against criticism or to criticize others... As 
a result, a credibility deficit has developed, which casts a shadow on the reputation of the United 
Nations system as a whole. n21 
  
 Similarly, a task force of the American Bar Association's Section on International Law, on which I 
served, stated in its August 2005 report: "The standing of the Commission was severely compro-
mised by the selection of Libya as chair, the re-election of Sudan as a member in the midst of the 
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genocide in Darfur, and the shameful failure of the Commission last year to adopt a resolution 
clearly condemning that genocide." n22 

Several reform proposals addressing the Council's size, functions, composition, criteria for 
membership and members' responsibilities, election  [*359]  process, and status in the U.N. system 
were made, most calling for a smaller and more nimble body to be elected directly by the General 
Assembly. n23 

In establishing the Human Rights Council, the General Assembly enhanced the Commission's 
status by creating it as a subsidiary organ of the Assembly instead of being a subsidiary body of the 
Economic and Social Council. n24 It is smaller in size, comprising 47 members, compared with the 
53-member Commission, and elected directly by a majority vote of the General Assembly. n25 
Members are to "uphold the highest standards in the promotion and protection of human rights," and 
every country is subject to universal periodic review of its human rights obligations and commit-
ments. n26 Under the Resolution, the Council's work is to be guided by the principles of "universal-
ity, impartiality, objectivity, and non-selectivity, constructive international dialogue and coopera-
tion...." n27 

The establishment of the Council was consequently widely hailed. Secretary-General Annan 
said the establishment of the Council would be "remembered as a historical achievement," and he 
exhorted the Council member to bring about "a change in culture [to replace] the culture of con-
frontation and distrust, which pervaded the Commission in its final years, [by] a culture of coopera-
tion and commitment, inspired by mature leadership." n28 In his address to the opening session of 
the Council, the President of the U.N. General Assembly, Jan Eliasson, said, "We are entering a 
new chapter in the United Nations' work on human rights." n29 Human rights NGOs welcomed the 
creation of the new Council. n30 

After a review of the Council's first regular session in June 2006 and its first two special ses-
sions in July and August of that year, I found the record to be mixed. On the positive side, it had 
adopted a draft convention on enforced disappearances and a draft declaration on the rights of in-
digenous peoples, and had decided to continue the work of the Commission on special procedures 
and to establish a working group to "develop the modalities of the universal periodic review mecha-
nism." n31 

 [*360]  On the negative side, the Council again singled out Israel for censure, requesting the 
relevant Special Rapporteurs to report on the "Israeli human rights violations in occupied Palestine" 
to the next session of the Council. n32 I had then concluded: 
 

  
The Council's decisions and actions regarding Israel demonstrate that it is continuing to follow the 
one-sided approach which was a hallmark of the Commission's activities and a major reason for its 
replacement. Major international human rights NGOs including Amnesty International, Human 
Rights Watch, and Human Rights First have uniformly condemned the Council's approach. Fur-
thermore, it is hard to explain the Council's indifference to the tragedy in Darfur, for it did not take 
any action on the subject, although some statements were made by a few countries at the Council 
meeting. n33 
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 The Council, however, did adopt a text on Darfur at its second session in November 2006, n34 
which noted "with concern the seriousness of the human rights and humanitarian situation in Dar-
fur," and called on "all parties to put an immediate end to the ongoing violations of human rights 
and international humanitarian law." n35 It is ironic that the Council welcomed "the cooperation 
established by the Government of the Sudan with the Special Rapporteur on the situation of human 
rights in the Sudan," n36 when it had been quite evident for several years that the Sudanese gov-
ernment had not been cooperating with the United Nations to stop the ongoing atrocities perpetrated 
by the Janjaweed. 

The following month, as a promising development, the Council at its fourth special session de-
cided to dispatch a High-Level Mission appointed by the Council president to assess the human 
rights situation in Darfur. n37 The Mission could not visit Darfur as the Sudanese authorities re-
fused to issue a visa to one of its  [*361]  members. Hence it produced its report based upon visits 
to neighboring countries and interviews with humanitarian agencies and African Union officials 
working in Darfur. n38 The report concluded that the human rights situation in Darfur 
 

  
remains grave, and the corresponding needs profound. The situation is characterized by gross and 
systematic violations of human rights and grave breaches of international humanitarian law. War 
crimes and crimes against humanity continue across the region. The principle pattern is one of a vi-
olent counterinsurgency campaign waged by the government of Sudan in concert with 
Janjaweed/militia, and targeting mostly civilians. Rebel forces are also guilty of serious abuses of 
human rights and violations of humanitarian law... The government of the Sudan has manifestly 
failed to protect the population of Darfur from large-scale international crimes, and has itself or-
chestrated and participated in these crimes. As such, the solemn obligation of the international 
community to exercise its responsibility to protect has become evident and urgent. n39 
  
 Among specific recommendations of the Mission was one for the Security Council to deploy a 
proposed U.N./African Union peacekeeping/protection force. n40 The Mission's recommendation 
for the Sudanese government included the government's ceasing all support for the 
Janjaweed/militia forces, cooperating fully in the deployment of the proposed hybrid peacekeeping 
force and with prosecutors at the International Criminal Court, and holding accountable all perpe-
trators of human rights violations. n41 

The Council took note of the report at its March 2007 session and adopted a resolution express-
ing deep concern 
 

  
regarding the seriousness of the ongoing violations of human rights and international humanitarian 
law in Darfur, including armed attacks on the civilian population and humanitarian workers, wide-
spread destruction of villages, and continued and widespread violence, in particular gender-based 
violence against women and girls, as well as the lack of accountability of perpetrators of such 
crimes. n42 
  
 The Council further decided to establish an experts group on Sudan, which is to work with the Af-
rican Union and the Sudanese government. n43 
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 [*362]  In a detailed 71-page report submitted to the Council at its fifth session in June 2007, 
the experts group reiterated the gravity of the situation in Darfur. n44 The report provided a 
roadmap for addressing human rights violations there. It recommended that the government of Su-
dan fulfill its earlier commitments and take immediate action to restore order and to secure human 
rights in the Darfur region. n45 While the Council deferred action on the report, n46 it nonetheless 
welcomed the report, requesting the group of experts to continue its work for six months and to 
submit an update at the next session of the Council in September 2007 and a final report at the 
Council's following session. n47 

Another promising development related to the Council is the election of its membership in May 
2005, and the General Assembly's rejection of Belarus for failing to meet the basic criteria for elec-
tion to the Council because of its poor human rights record. Instead, the Assembly elected Bos-
nia-Herzegovina. n48 

As the Human Rights Council concluded its fifth session on June 18, 2007, and its organization-
al meeting four days later, n49 this marked the end of the Council's first year of operation. The first 
year's report card still shows a mixed record. The Council's country-specific mandates for Belarus 
and Cuba were  [*363]  discontinued under political pressure, thus eliminating independent ex-
perts reviewing their human rights records, while the remaining mandates, which address human 
rights in Burma, Burundi, Cambodia, the Democratic Republic of Congo, Haiti, Liberia, North Ko-
rea, the Occupied Palestinian Territories, Somalia, and Sudan, were renewed. n50 All mandates are 
to be further reviewed by the Council. n51 The Council continues its disproportionate focus on Is-
rael and its agenda has singled out one situation, Palestine and Other Occupied Arab Territories, for 
the Council's attention, disregarding so many other human rights situations needing special atten-
tion, as well. n52 

On the positive side, the Council's institution-building process has had a favorable outcome. Its 
new institutional machinery includes the universal periodic review mechanism, the special proce-
dures, an Advisory Committee replacing the Commission's Subcommission, and the complaint pro-
cedure replacing the confidential 1503 procedure. The universal periodic review of the human rights 
record of every country begins with the initial members of the Council to be reviewed first, n53 The 
existing 38 special procedures - mechanisms which address either specific country situations or 
thematic issues in all parts of the world and are considered the most responsive, flexible, and effec-
tive mechanisms within the UN human rights system - are retained. And special procedure man-
date-holders will be appointed under an agreed process and set criteria to ensure that individuals 
with the highest standard of expertise, experience, independence, and impartiality are selected. n54 
Further, the mandate-holders are subject to a code of conduct aimed at strengthening their capacity 
and the effectiveness of the system. n55 

The Council's advisory committee will function as a think-tank of the Council and will be com-
posed of 18 experts elected by the Council who will serve in their  [*364]  personal capacity. n56 
The confidential complaint procedure, based on the previous "1503 procedure," will address con-
sistent patterns of reliably attested gross violations of all human rights, will be more vic-
tim-oriented, and will be assisted by two working groups. n57 The Council is to meet regularly 
throughout the year and will hold special sessions when needed, according to the newly established 
rules of procedure. n58 

It is in this context that several human rights NGOs, including Amnesty International, Human 
Rights Watch, the Carter Center, Open Society Institute, and World Federalist Movement, wrote to 



Page 9 
35 Denv. J. Int'l L. & Pol'y 353, * 

Secretary of State Condoleezza Rice, urging the United States to work with other U.N. member 
states to make the Council strong and effective: 
 

  
The disappointments of the Council's first year - such as the discontinuation of consideration of Iran 
and Uzbekistan under the 1503 procedure and the failure of the Council to address comprehensively 
the situations in Lebanon and the Occupied Palestinian Territories - should spur the United States 
not to disengagement, but to greater engagement... 

The United States, together with other countries, must invest greater political capital and more 
staff and resources into making the Council an effective forum for the promotion and protection of 
human rights. With its long tradition of leadership in human rights, it has an important role to play 
in helping to ensure that the Council will become the success that the victims of human rights viola-
tions all over the world badly need it to be. n59 
  
 As this discussion shows, the Council has failed to meet the expectations of those who envisaged 
the dawn of a new era of human rights protection with its formation. The United States is reportedly 
considering withdrawal of its funding for the Council to show its disapproval of the Council's ac-
tions. n60 However, the positive aspects noted above demonstrate as well that if members of the 
Council with strong commitment to human rights make concerted efforts and human rights NGOs 
keep a vigilant eye and continue to exert pressure, the Council could conceivably reach its potential, 
which was so eloquently articulated in the General Assembly Resolution establishing it. 

 [*365]  

IV. 
  
 The tension between sovereignty and human rights lies at the heart of the Responsibility to Protect 
concept. Sovereignty, of course, remains sacrosanct in the Westphalian state-centered system. Sov-
ereign equality and territorial integrity are cardinal principles enshrined in the U.N. Charter. n61 
Thus, the Charter mandates non-intervention in a state's internal affairs n62 and prohibits the use of 
unauthorized force n63 as means to ensure that there is no infringement on state sovereignty. The 
human rights movement - the development and growth of human rights norms, institutions, and 
processes outlined earlier - lays claim to its genesis in the U.N. Charter, as well. 

Reconciling these competing considerations continues to be a daunting task. The struggle began 
soon after the founding of the United Nations. Apartheid in South Africa, Unilateral Declaration of 
Independence in Southern Rhodesia, and the expulsion of Asians from Uganda were among the ini-
tial challenges the U.N. faced. The genocide in Cambodia led by the Khmer Rouge and the Pol Pot 
regime intensified the tension. There were other instances. 

The debate centered on the concept of humanitarian intervention - coercive intervention by mil-
itary action against a state to protect people in that state suffering or threatened with genocide and 
other massive violations of human rights. Invoking articles 2(4) and 2(7) of the U.N. Charter, critics 
reject unilateral humanitarian intervention, asserting that it is a prohibited intrusion on state sover-
eignty. Proponents, on the other hand, contend that in order to protect the human rights of those 
suffering or threatened with genocide and massive violations of that nature, even unilateral use of 
force is permissible under article 2(4) when the Security Council is paralyzed, there is inaction on 


